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such license, certificate, or document
in accordance with § 5.203.

[CGD 84–099, 52 FR 47535, Dec. 14, 1987]

§ 5.203 Voluntary surrender to avoid
hearing.

(a) Any holder may surrender a li-
cense, certificate or document to the
Coast Guard in preference to appearing
at a hearing.

(b) A holder voluntarily surrendering
a license, certificate or document shall
sign a written statement containing
the stipulations that:

(1) The surrender is made voluntarily
in preference to appearing at a hearing;

(2) All rights to the license, certifi-
cate or document surrendered are per-
manently relinquished; and,

(3) Any rights with respect to a hear-
ing are waived.

(c) A voluntary surrender of a li-
cense, certificate or document to an in-
vestigating officer in preference to ap-
pearing at a hearing is not to be ac-
cepted by an investigating officer un-
less the investigating officer is con-
vinced that the holder fully realizes
the effect of such surrender.

§ 5.205 Return or issuance of a license,
certificate of registry, or merchant
mariners document.

(a) A person may request the return
of a voluntarily deposited license, cer-
tificate, or document at any time, pro-
vided he or she can demonstrate a sat-
isfactory rehabilitation or cure of the
condition which caused the incom-
petence; has complied with any other
conditions of the written agreement
executed at the time of deposit; and
complies with the physical and profes-
sional requirements for issuance of a
license, certificate, or document.

(b) Where the voluntary deposit is
based on incompetence due to drug
abuse, the deposit agreement shall pro-
vide that the license, certificate, or
document will not be returned until
the person:

(1) Successfully completes a bona fide
drug abuse rehabilitation program;

(2) Demonstrates complete non-asso-
ciation with dangerous drugs for a min-
imum of six months after completion
of the rehabilitation program; and

(3) Is actively participating in a bona
fide drug abuse monitoring program.

(c) Where the voluntary deposit is
based on incompetence due to alcohol
abuse, the deposit agreement shall pro-
vide that the license, certificate, or
document will not be returned until
the person:

(1) Successfully completes a bona fide
alcohol abuse rehabilitation program;
and

(2) Is actively participating in a bona
fide alcohol abuse monitoring program.

(d) The voluntary surrender of a li-
cense, certificate, or document is the
equivalent of revocation of such pa-
pers. A holder who voluntarily surren-
ders a license, certificate, or document
must comply with provisions of §§ 5.901
and 5.903 when applying for the
issuance of a new license, certificate,
or document.

[CGD 84–099, 52 FR 47535, Dec. 14, 1987]

Subpart F—Subpoenas

§ 5.301 Issuance of subpoenas.
(a) Every subpoena shall command

the person to whom it is directed to ap-
pear at a specified time and place to
give testimony or to produce books, pa-
pers, documents, or any other evidence,
which shall be described with such par-
ticularity as necessary to identify
what is desired.

(b) The investigating officer may
issue subpoenas for the attendance of
witnesses or for the production of
books, papers, documents, or any other
relevant evidence needed by the inves-
tigating officer or by the respondent.

(c) After charges have been served
upon the respondent the Administra-
tive Law Judge may, either on the Ad-
ministrative Law Judge’s own motion
or the motion of the investigating offi-
cer or respondent, issue subpoenas for
the attendance and the giving of testi-
mony by witnesses or for the produc-
tion of books, papers, documents, or
any other relevant evidence.

§ 5.303 Service of subpoenas on behalf
of the respondent.

Service of subpoenas issued on behalf
of the respondent is the responsibility
of the respondent. However, if the Ad-
ministrative Law Judge finds that the
respondent or respondent’s counsel is
physically unable to effect the service,
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despite diligent and bona fide attempts
to do so, and if the Administrative Law
Judge further finds that the existing
impediment to the service of the sub-
poena is peculiarly within the author-
ity of the Coast Guard to overcome,
the Administrative Law Judge will
have the subpoena delivered to an in-
vestigating officer participating in the
case for the purpose of effecting serv-
ice.

§ 5.305 Quashing a subpoena.
Any person subpoenaed to appear to

produce evidence at a hearing may re-
quest that the subpoena be quashed or
modified using the procedures in 33
CFR 20.609.

[USCG–1998–3472, 64 FR 28075, May 24, 1999]

§ 5.307 Enforcement.
Upon application and for good cause

shown, or upon its own initiative, the
Coast Guard will seek judicial enforce-
ment of subpoenas issued by inves-
tigating officers or Administrative Law
Judges. This is done by making appli-
cation to the United States District
Court, through the office of the appro-
priate U.S. Attorney, to issue an order
compelling the attendance of, and/or
giving of testimony by, witnesses, or
for the production of books, papers,
documents, or any other relevant evi-
dence.

§ 5.309 Proof of service.
(a) The person serving a subpoena

shall make a written statement setting
forth the date, time and manner of
service and shall return such report
with or on a copy of the subpoena to
the investigating officer or Adminis-
trative Law Judge who issued it. In
case of failure to make service of a sub-
poena, the person assigned to serve
such subpoena shall make a written
statement setting forth the reasons the
subpoena was not served. The state-
ment should be placed on the subpoena
or attached to it and returned to the
investigating office or Administrative
Law Judge who issued the subpoena.

(b) When service of a subpoena is
made by certified mail with return re-
ceipt to be signed by the addressee
only, the person mailing the subpoena
shall make a written statement on a

copy of the subpoena or attached to it,
setting forth the date, time and loca-
tion of the post office where mailed,
the post office number assigned there-
to. If delivered, the receipt requested
shall be returned, by the person receiv-
ing the receipt, to the investigating of-
ficer or Administrative Law Judge who
issued the subpoena. In case the sub-
poena is not delivered, any information
reported by the post office regarding
non-delivery shall be given to the in-
vestigating officer or Administrative
Law Judge who issued the subpoena.

Subpart G—Witness Fees

§ 5.401 Payment of witness fees and al-
lowances.

(a) Duly subpoenaed witnesses, other
than Federal government employees,
may apply for payment of their attend-
ance as witnesses at an investigation
or hearing conducted pursuant to this
part by submitting a request for pay-
ment (Standard Form 1157) accom-
panied by any necessary receipts.

(b) Fees and allowances will be paid
as provided by 28 U.S.C. 1821, except
that a person called to testify as an ex-
pert witness may be paid a higher fee
to be fixed by the District Commander.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985; 50 FR
35228, Aug. 30, 1985]

Subpart H—Hearings

§ 5.501 General.

A hearing concerning the suspension
or revocation of a merchant mariner’s
license, certificate of registry, or docu-
ment is a formal adjudication under
the Administrative Procedure Act
(APA) (5 U.S.C. 551, et seq.). It is pre-
sided over by, and conducted under the
exclusive control of, an ALJ in accord-
ance with applicable requirements in
the APA, the rules in this part, and the
rules of administrative practice at 33
CFR part 20. The ALJ shall regulate
and conduct the hearing so as to bring
out all the relevant and material facts
and to ensure a fair and impartial hear-
ing.

[USCG–1998–3472, 64 FR 28075, May 24, 1999]
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